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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Monthly  and  Confirmation  Statements 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  has  revised 
paragraph  (c)  of  §  1.33, 17  CFR  1.33(c), 
which  relates  to  the  trading  information 
that  futures  commission  merchants 
(“FCMs”)  must  furnish  their  customers. 
The  revision  requires  FCMs  to  furnish  to 
a  person  that  controls  a  client’s  account, 
confirmations,  purchase  and  sale 
statements  and  monthly  statements  for 
the  account.  Revised  §  1.33(c) 
supplements  and  strengthens  the 
customer  protection  provisions  under 
the  Commission’s  existing  regulatory 
scheme  by  ensuring  that  timely  trading 
information  is  furnished  to  persons  that 
control  clients’  accounts. 

EFFECTIVE  DATE:  July  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  R.  Stem,  Special  Counsel,  Front 
Office  Audit  Unit,  Division  of  Trading 
and  Markets,  2033  K  Street,  NW., 
Washington,  D.C.  20581.  Telephone: 

(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  On 

August  4, 1980,  the  Commission 
published  for  comment  in  the  Federal 
Register  proposed  revisions  to  §  1.33(c). 
45  FR  51598.  The  proposed  revisions 
would  have  required  FCMs  to  furnish  (1) 
to  a  person  that  controls  a  client’s 
account,  monthly  and  confirmation 
statements  for  the  account,  and  (2)  to 
the  individual  participants  in  a 
commodity  pool  operated  by  a 
commodity  pool  operator  (‘‘CPO’’)  that 
is  not  registered  as  such  under  the  Act, 
monthly  statements  for  the  pool’s 
account. 

The  Commission  received  ten 
comment  letters  on  the  proposals:  six 
from  FCMs;  two  from  futures  industry 
trade  associations:  one  from  an 
investment  adviser  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Investment  Advisers  Act  of 
1940;  and  one  from  a  law  firm. 

The  Commission  has  carefully 
considered  all  of  the  comments  received 
in  response  to  the  proposed  revisions 
and,  based  in  part  upon  those 
comments,  has  determined  to  make 
certain  changes  in  revised  §  1.33(c)  as 
adopted. 

I.  Proposed  §  1.33(c)(1):  Reporting  to 
persons  that  control  clients  ’  accounts. — 
The  Commission  proposed  to  revise 


§  1.33(c)  to  require  each  FCM  to  furnish 
to  a  person  that  controls  the  account  of 
the  FCM’s  customer  the  same 
information  that  the  FCM  must  furnish 
to  the  customer  under  that  rule.  As  the 
Commission  noted  in  proposing  the 
requirement,  without  such  data  such 
person  lacks  critical  and  timely 
information  about  its  client’s  account — 
information  that  tells  him  what  trades 
were  in  fact  executed  for  the  client  and 
their  execution  prices.  See  45  FR  51598. 

The  Commission  received  generally 
favorable  comments  on  the  proposal. 
Commenters  stated  that  the  proposal 
would  codify  a  common  FCM  practice 
and  that  it  would  conform  with  sound 
business  practice.  The  Commission  has 
thus  adopted  the  proposal  in  revised 
§  1.33(c).  And,  in  furtherance  of  the 
purposes  of  the  proposal  and  in  light  of 
the  comments  on  it,  the  Commission 
also  has  revised  §  1.33(c)  to  require  each 
FCM  to  furnish  to  the  controller  of  the 
account  of  the  FCM’s  customer  a  copy  of 
the  purchase  and  sale  statement  that  the 
FCM  must  provide  the  customer  under 
§  1.46. 

II.  Proposed  §  1.33(c)(2):  Reporting  to 
participants  in  pools  operated  by  CPOs 
that  are  not  registered  as  such  under  the 
Act. — The  Commission  also  proposed  to 
revise  §  1.33(c)  to  require  FCMs  to  _ 
furnish  to  the  participants  in  a 
commodity  pool  operated  by  a  CPO  that 
is  not  registered  as  such  under  the  Act 
monthly  statements  for  the  pool’s 
account.  The  Commission  proposed  this 
revision  to  ensure  that  “all  pool 
participants,  regardless  of  the  size  or 
composition  of  their  pool,  (would) 
receive  timely  information  on  their 
pool’s  trading  activities.”  45  FR  51599. 1 

Most  of  the  persons  commenting  on 
the  proposal  did  not  question  its 
purpose.  They  did,  however,  strongly 
object  to  the  proposed  requirement 
being  placed  on  FCMs.  Among  other 
things,  these  commenters  stated  that  an 
FCM  should  not  be  responsible  for 
determining  if  a  CPO  was  registered  (or 
was  required  to  be  registeredj.and  for 
obtaining,  and  constantly  updating,  a  list 
of  participants  in  each  pool  operated  by 
the  CPO.  These  commenters 
recommended  that  the  proposed 
requirement  should  apply,  instead,  to 
the  CPO. 


1  Sections  4.22(a)  and  4.22(c)  of  the  Commission's 
regulations  require  each  CPO  that  is  "registered  or 
required  to  be  registered"  to  furnish  periodic 
Account  Statements  and  an  Annual  Report  to  each 
participant  in  each  pool  it  operates.  Under  |  4.13, 
CPOs  who  operate  pools  of  a  certain  size  or 
composition  are  not  required  to  register  as  such.  If  a 
CPO  is  exempt  from  registration,  then,  that  CPO  is 
not  required  to  distribute  trading  information  to  the 
participants  in  its  pool. 


The  Commission  has  considered  these 
views  and  believes  that  its  regulatory 
objectives  can  be  met  in  a  less 
burdensome  manner.  Thus,  in  lieu  of 
proposed  §  1.33(c)(2),  the  Commission 
has  adopted  a  rule  that  requires  a  CPO 
who  is  exempt  from  registration  as  such 
and  who  has  not  registered  as  such 
pursuant  to  the  exemption  to  furnish  to 
its  participants  certain  information 
received  for  its  pool  from  an  FCM.  This 
requirement  is  specified  in  new 
§  4.13(b)(2)(i),  announced  in  a  separate 
Federal  Register  release  issued  today.2 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  in  Sections 
2(a)(1),  4b,  4c,  4 1,  4m,  4n,  4o,  8a  and  19  of 
the  Commodity  Exchange  Act,  7  U.S.C. 

2,  6b,  6c,  6 1,  6m,  6n,  6o,  12a  and  23,  as 
amended,  92  Stat.  865  et  seq.,  the 
Commission  hereby  revises'part  1  of 
Chapter  1  of  17  CFR.  In  revising  §  1.33, 
the  Commission  has  taken  into 
consideration  the  public  interest  to  be 
protected  by  the  antitrust  laws  and  has 
endeavored  to  take  the  least 
anticompetitive  means  of  achieving  the 
regulatory  objectives  of  the  Commodity 
Exchange  Act. 

1.  By  revising  §  1.33  to  read  as 
follows: 

§  1.33  Monthly  and  confirmation 
statements. 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
each  futures  commission  merchant  shall 
promptly  furnish  in  writing  directly  to 
each  customer — 

(1)  As  of  the  close  of  the  last  business 
day  of  each  calendar  month  or  as  of  any 
regular  monthly  date  selected:  (i)  A 
statement  which  clearly  shows  the  open 
contracts  with  prices  at  which  acquired, 
and  the  ledger  balance  carried  for  the 
customer’s  account;  (ii)  a  statement 
which  clearly  shows  the  net  unrealized 
profit  or  loss  in  all  open  contracts 
marked  to  the  market;  and  (iii)  a 
statement  which  clearly  shows  any 
money,  securities  or  other  property 
which  the  customer  has  deposited  with 
the  futures  commission  merchant  to 
margin,  guarantee,  or  secure  the 
account;  and 


2  Specifically,  new  §  4.13(b)(2)(i)  provides: 

(2)  Each  person  who  is  exempt  from  registration 
as  a  commodity  pool  operator  under  §  4.13(a)(1)  or 
§  4.13(a)(2)  and  who  is  not  registered  as  such 
pursuant  to  that  exemption  must: 

(i)(A)  Promptly  furnish  to  each  participant  in  each 
pool  that  it  operates  a  copy  of  the  monthly 
statement  for  the  pool  that  such  person  received 
from  a  futures  commission  merchant  pursuant  to 
§  1.33,  and 

(B)  Clearly  show  on  such  statement,  or  on  an 
accompanying  supplemental  statement,  the  net 
profit  or  loss  on  all  contracts  closed  since  the  date 
of  the  previous  statement:  *  *  * 
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(2)  A  confirmation  of  each  commodity 
futures  transaction  caused  to  be 
executed  by  it  for  the  customer.  A 
commodity  futures  transaction  that  is 
caused  to  be  executed  for  a  commodity 
pool  need  be  confirmed  only  to  the 
operator  of  the  commodity  pool  and  not 
to  the  participants  in  the  pool. 

(b)  Exemptions.  The  requirements  of 
paragraphs  (a)(l)(i),  (a)(l)(ii),  and  (a)(2) 
of  this  section  shall  not  apply  to  the 
following:  (1)  Any  account  carried  for  a 
person  who  is  a  member  of  any  contract 
market;  (2)  any  omnibus  account  carried 
for  another  futures  commission 
merchant;  and  (3)  any  account 
containing  only  bona  fide  hedge 
positions,  except  that  confirmations 
must  be  furnished  to  accounts 


containing  only  bona  fide  hedge 
positions. 

(c)  Controlled  acounts.  With  respect 
to  any  account  controlled  by  any  person 
other  than  the  customer  for  whom  such 
account  is  carried,  each  futures 
commission  merchant:  (i)  Shall  promptly 
furnish  in  writing  to  such  other  person 
the  information  required  by  paragraph 
(a)  of  this  section;  (ii)  shall  clearly  show 
on  each  monthly  statement  furnished  to 
the  customer  as  required  by  paragraph 
(a)  of  this  section  and  to  such  other 
person  as  required  by  this  paragraph  (c), 
or  on  an  accompanying  supplemental 
statement,  the  net  profit  or  loss  on  all 
contracts  closed  since  the  date  of  the 
previous  statement;  and  (iii)  shall 
promptly  furnish  in  writing  to  such  other 


person  a  copy  of  the  purchase  and  sale 
statement  required  by  §  1.46;  Provided, 
however,  That  the  provisions  of  this 
paragraph  shall  not  apply  to  an  account 
controlled  by  the  spouse,  parent  or  child 
of  the  customer  for  whom  such  acount  is 
carried. 

(d)  Recordkeeping.  Each  futures 
commission  merchant  shall  retain,  in 
accordance  with  §  1.31,  a  copy  of  each 
document  required  by  this  §  1.33  to  be 
sent. 

Issued  in  Washington.  D.C.  on  May  1, 1981 
by  the  Commission. 

)ane  K.  Stuckey, 

Secretary,  Commodity  Futures  Trading 
Commission. 

[FR  Doc.  61-13782  Filed  5-7-81;  8:45  am| 
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